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Purpose

The University of Hawai‘i (the “University”) is committed to providing a workplace
and educational environment, as well as other benefits, programs, and activities,
that is free from discrimination on the basis of sex. This policy applies to sexual
harassment under Title 1X of the Education Amendments Act of 1972 as
implemented and defined by the relevant sections of 34 C.F.R. 8§ 106.30 and
other related conduct as specified below.

Definitions

A.

Coercion is unreasonable pressure for sexual activity. Coercive conduct
differs from seductive conduct based on factors such as the type and/or
extent of the pressure used to obtain consent. When someone makes
clear that they do not want to engage in certain sexual activity, that they
want to stop, or that they do not want to go past a certain point of sexual
interaction, continued pressure beyond that point may be coercive.

Complainant means an individual who is alleged to be the victim of
conduct that could constitute sexual harassment as defined in EP 1.204
and 34 CFR Part 106.

Confidential Resource means an individual(s) appointed by the University
and who is not a Responsible Employee of notice of Prohibited Behavior.

Confidential Resources can provide assistance related to issues of sexual
harassment in a confidential manner.



Consent means knowing, and voluntary, and clear permission by word or
action to engage in sexual activity.

A person cannot give Consent if the person is under the age of consent for
sexual activity, the person is developmentally or intellectually disabled, or
the person is mentally incapacitated or physically helpless.

Lack of protest or resistance cannot be interpreted as Consent. Silence
cannot be interpreted as Consent. Consent must be ongoing throughout
any sexual activity and can be revoked at any time.

The existence of a dating relationship, domestic partnership or marriage
between the persons involved, or the existence of past sexual relations
between the persons involved, is never by itself an indicator of Consent.

Education program or activity means locations, events, or circumstances
where the University exercises substantial control over both the
Respondent and the context in which the alleged sexual harassment
occurs, and also includes any building owned or controlled by a student
organization that is officially recognized by the University.

Force means the use of physical violence and/or physical imposition to
gain sexual access. Force also includes threats, intimidation (implied
threats), and coercion that is intended to overcome resistance or produce
consent. Sexual activity that is forced is, by definition, non-consensual, but
non-consensual sexual activity is not necessarily forced. Silence or the
absence of resistance alone is not consent. Consent is not demonstrated
by the absence of resistance. While resistance is not required or
necessary, it is a clear demonstration of non-consent.

Formal Complaint means a document filed/signed by the complainant or
signed by the Title IX Coordinator alleging a policy violation by a
respondent and requesting that the University investigate the allegation(s).
At the time of filing a formal complaint, the complainant must be
participating in or attempting to participate in the education program or
activity of the University. As used in this paragraph, the phrase “document
filed by a complainant” means a document or electronic submission (such
as by electronic mail or through an online portal provided for this purpose
by the University) that contains the complainant’s physical or digital
signature, or otherwise indicates that the complainant is the person filing
the formal complaint.

Grievance Process means a method of formal resolution outlined in
Administrative Procedure 1.204 to address conduct that falls within the
policies included below, and which complies with the requirements of 34
CFR Part 106.45.



Incapacitation occurs when someone cannot make rational, reasonable
decisions because they lack the capacity to give knowing/informed
consent (e.g., to understand the “who, what, when, where, why, or how” of
their sexual interaction). Incapacitation is determined through
consideration of all relevant indicators of an individual’s state and is not
synonymous with intoxication, impairment, blackout, and/or being drunk.
Incapacitation also covers a person whose incapacity results from a
temporary or permanent physical or mental health condition, involuntary
physical restraint, and/or the consumption of incapacitating drugs. A
person cannot consent if they are unable to understand what is happening
or is disoriented, helpless, asleep, or unconscious, for any reason,
including by alcohol or other drugs. A Respondent violates this policy if
they engage in sexual activity with someone who is incapable of giving
consent.

Notice means that an employee, student, or third-party informs the Title IX
Coordinator or other official with authority to institute corrective measures,
of the alleged occurrence of prohibited conduct under this policy.

Official with Authority means an employee of the University explicitly
vested with the responsibility to implement corrective measures for
harassment, discrimination, and/or retaliation on behalf of the University.

Parties mean the Complainant(s) and Respondent(s), collectively.

Respondent means an individual who has been reported to be the
perpetrator of conduct that could constitute sexual harassment as defined
in EP 1.204 and 34 CFR Part 106.

Responsible Employee means an employee of the University who is
obligated by state law or university policy to share knowledge, notice,
and/or reports of harassment, discrimination, and/or retaliation with the
Title 1X Coordinator. All faculty members, except those who are
designated as confidential advocates, are Responsible Employees under
Hawaii Revised Statutes 8304A-120. For purposes of this policy, the term
Responsible Employee is synonymous with the term Mandated reporter
under 34 CFR Part 106.

Supportive Measures means non-disciplinary, non-punitive individualized
services offered as appropriate, as reasonably available, and without fee
or charge to the complainant or the respondent before or after the filing of
a formal complaint or where no formal complaint has been filed. Such
measures are designed to restore or preserve equal access to the
University’s educational programs and/or activities without unreasonably
burdening the other party, including measures designed to protect the
safety of all parties or the University’s educational environment, or deter
sexual harassment.



P. Title IX Coordinator is at least one official designated by the University to
ensure compliance with Title IX and the University’s Title IX program.
References to the Coordinator throughout this policy may also encompass
a designee of the Coordinator for specific tasks.

1. Executive Policy

A. Prohibited Behavior

The University prohibits the following conduct:

1. Title IX Sexual Harassment

Title IX Sexual Harassment is defined as conduct on the basis of sex that
satisfies one or more of the following:

a.

An employee of the University of Hawai‘i conditions the
provision of an aid, benefit, or service of the University on an
individual’s participation in unwelcome sexual conduct;

Unwelcome conduct, determined by a reasonable person, to
be so severe, and pervasive, and objectively offensive, that it
effectively denies a person equal access to the University’s
education program or activity;

Sexual Assault, including:

1)

(2)

3)

(4)

Sex Offenses, Forcible: Any sexual act directed
against another person, without the consent of the
Complainant, including instances in which the
Complainant is incapable of giving consent.

Forcible Rape: Penetration, no matter how slight, of
the vagina or anus with any body part or object, or
oral penetration by a sex organ of another person,
without the consent of the Complainant.

Forcible Sodomy: Oral or anal sexual intercourse with
another person, forcibly, and/or against that person’s
will (non-consensually); or not forcibly or against the
person’s will in instances in which the Complainant is
incapable of giving consent because of age or
because of temporary or permanent mental or
physical incapacity.

Sexual Assault with an Object: The use of an object
or instrument to penetrate, however slightly, the



genital or anal opening of the body of another person,
forcibly, and/or against that person’s will (non-
consensually), or not forcibly or against the person’s
will in instances in which the Complainant is incapable
of giving consent because of age or because of
temporary or permanent mental or physical
incapacity.

(5) Forcible Fondling: The touching of the private body
parts of another person (buttocks, groin, breasts), for
the purpose of sexual gratification, forcibly, and/or
against that person’s will (non-consensually); or not
forcibly or against the person’s will in instances in
which the Complainant is incapable of giving consent
because of age or because of temporary or
permanent mental or physical incapacity.

(6) Sex Offenses, Non-forcible:

@) Incest: Non-forcible sexual intercourse,
between persons who are related to each
other, within the degrees wherein marriage is
prohibited by Hawaii law.

(b) Statutory Rape: Non-forcible sexual
intercourse, with a person who is under the
statutory age of consent of 16.1

d. Dating Violence

Dating Violence is violence committed by a person, who is in or has
been in a social relationship of a romantic of intimate nature with
the Complainant.

The existence of such a relationship shall be determined based on
the Complainant’s statement and with consideration of the length of
the relationship, the type of relationship, and the frequency of
interaction between the persons involved in the relationship. For the
purposes of this definition:

(1)  Dating violence includes, but is not limited to, sexual
or physical abuse or the threat of such abuse.

L In Hawaii, the age of consent is sixteen (16) generally, or the age of consent is between fourteen (14)
and fifteen (15) when either the other person is less than five (5) years older or when the other person is
legally married to the person between the ages of fourteen (14) and fifteen (15). See Haw. Rev. Stat. §
707-732.



(2) Dating violence does not include acts covered under
the definition of domestic violence.

e. Domestic Violence

Domestic Violence is violence committed by a current or former
spouse or intimate partner of the Complainant, by a person with
whom the Complainant shares a child in common, or by a person
who is cohabitating with, or has cohabitated with, the Complainant
as a spouse or intimate partner, or by a person similarly situated to
a spouse of the Complainant under the domestic or family violence
laws of Hawaii, or by any other person against an adult or youth
Complainant who is protected from that person’s acts under the
domestic or family violence laws of Hawaii.

f. Stalking

Stalking is engaging in a course of conduct directed at a specific
person that would cause a reasonable person to fear for the
person’s safety, or the safety of others; or suffer substantial
emotional distress. For the purposes of this definition:

() Course of conduct means two or more acts, including,
but not limited to, acts in which the Respondent
directly, indirectly, or through third parties, by any
action, method, device, or means, follows, monitors,
observes, surveils, threatens, or communicates to or
about a person, or interferes with a person’s property.

(2) Reasonable person means a reasonable person
under similar circumstances and with similar identities
to the Complainant.

3) Substantial emotional distress means significant
mental suffering or anguish that may but does not
necessarily require medical or other professional
treatment or counseling.

Formal complaints alleging Title IX sexual harassment are subject to the
grievance process outlined in Administrative Procedure (AP) 1.204.

2. Retaliation

The University prohibits and will not tolerate retaliation. Retaliation
includes intimidation, threats, coercion, or discrimination



against any individual for the purpose of interfering with any right or
privilege secured by law or this policy, or because the individual has made
a report or complaint, testified, assisted, or participated or refused to
participate in any manner in an investigation, proceeding, or hearing under
this policy and its accompanying procedure.

A retaliation complaint, allegation, or report will be reviewed as a separate
offense; that is, a person can be found responsible for retaliation even if
not found to be responsible for the underlying reported sexual
harassment.

Acts of alleged retaliation should be reported immediately to the Title IX
Coordinator for appropriate action.

Charging an individual with a conduct violation for making a materially
false statement in bad faith in the course of a grievance proceeding under
this policy and its accompanying procedure does not constitute retaliation,
provided, however, that a determination regarding responsibility, alone, is
not sufficient to conclude that any party has made a materially false
statement in bad faith.

Complaints of retaliation under this policy must be filed within the time
limits specified in 1lI.C. below and will generally be addressed using the
procedures outlined in AP 9.920; however, depending upon the
circumstances, including the timing of the allegations, the Title IX
Coordinator may combine allegations of retaliation with a formal complaint
of Title IX sexual harassment and process the combined allegations under
AP 1.204.

3. Violating the Terms of a Supportive Measure

Violations of the terms of supportive measures may be considered a
separate conduct violation and may be referred to the appropriate student
or employee conduct processes for enforcement, investigation, and
possible sanction or the Title IX Coordinator may combine allegations of
violations of the terms of supportive measures with a formal complaint of
Title IX sexual harassment under this policy.

4. Failing to Comply with Sanctions, Remedies, and/or Emergency
Removal

All Respondents are expected to comply with the assigned sanctions,
remedies, and/or corrective actions within the timeframe specified by the
final Decision-maker(s) (including the Appeal Officer).



Failure to abide by the sanction(s) imposed by the date specified, whether
by refusal, neglect, or any other reason, may result in additional
sanction(s), including suspension, expulsion, and/or termination from the
University and may be noted on a student’s official transcript.

A student’s suspension will only be lifted when compliance is achieved to
the satisfaction of the Title IX Coordinator.

B. Scope and Jurisdiction

This policy applies to all University students and employees and third parties. It
applies to conduct that occurs in an education program and activity of the
University and against a person in the United States who is participating in, or
attempting to participate in, an education program or activity of the University at
the time of filing a formal complaint.

C. Timely Reporting

To ensure that the University is able to gather evidence sufficient to reach a
determination and to respond promptly and appropriately to sexual harassment,
formal complaints must be filed with the Title IX Coordinator within three (3)
years of the most recent incident of alleged sexual harassment, unless it can be
demonstrated that there is good cause for a later filing. The Title IX Coordinator
will decide if good cause exists.

D. Standard of Review — Preponderance of the Evidence

In determining whether alleged behavior violates this Policy, the University will
consider the totality of the facts and circumstances involved in the incident,
including the nature of the alleged behavior and the context in which it occurred,
and determine whether it is more likely than not that the alleged prohibited
behavior occurred.

E. Institutional Roles and Resources
1. Confidential Resources

If a Complainant would like the details of an incident to be kept
confidential, the Complainant may speak with on-campus licensed
professional counselors and their staff, on-campus health service
providers and their staff, and on-campus advocates. These individuals will
maintain confidentiality when acting under the scope of their licensure,
professional ethics, and/or professional credentials, except in extreme
cases of immediate threat or danger or abuse of a minor, or when required
to disclose by law or court order. Going to a Confidential Resource will not
put the University on notice of a specific allegation under this Policy.



Campus mental health counselors and campus advocates are available to
help free of charge and may be consulted during normal business hours.

2. Responsible Employees

All employees of the University who are considered Responsible
Employees under State law (faculty members), University Managerial and
Executive employees, the University of Hawaii Office of Institutional
Equity, the University of Hawaii Community College System Office of
Compliance, campus security/ public safety departments, and Human
Resources Offices are responsible employees and must promptly share
with the Title IX Coordinator all known details of a report made to them in
the course of their employment, within three (3) calendar days of receiving
the report.?

Responsible Employees must promptly share all details of behaviors
under this policy that they observe or have knowledge of, even if not
reported to them by a Complainant or third-party.

Failure of a responsible employee, as described above in this section, to
report an incident of Title IX sexual harassment of which they become
aware is a violation of University policy and can be subject to disciplinary
action.

3. All Other University Employees

All employees of the University who are not designated as Confidential
Resources or Responsible Employees are encouraged to report alleged
prohibited behavior to a Title IX Coordinator.

4. Office of Institutional Equity

The Office of Institutional Equity (OIE) is responsible for overseeing a
centralized program for preventing, reporting, and responding to sex-
based discrimination and gender-based violence across all campuses and
centers at the University of Hawai'i.

OIE coordinates regularly with all campus Title IX coordinators to support
compliance with this policy and identify situations or allegations that
impact multiple campuses. It shall also serve as the technical expert on

2 Generally, disclosures in climate surveys, classroom writing assignments or discussions, human
subjects research, or at events such as marches or speak-outs do not provide notice that must be
reported to the Coordinator by employees, unless the Complainant clearly indicates that they desire a
report to be made or seek a specific response from the University. Supportive measures may be offered
as the result of such disclosures without formal action.



Title IX and VAWA to support the campuses’ Title IX programs and
compliance initiatives.

OIE monitors and supports the responses by campuses to reports of
alleged prohibited behavior; develops the training content for this policy
and its accompanying procedure; and conducts formal investigations on
alleged prohibited behavior, when other resources are not available.

The Office of Institutional Equity is not a Confidential Resource. All
employees in OIE are responsible employees.

5. Community College System Office of Compliance & Title IX (“CC
System Compliance Office”)

The CC System Compliance Office provides direct support and assistance
to the Title IX Coordinators and their teams at the seven University
community colleges. The OIE and the CC System Compliance Office shall
confer regularly to ensure a centralized approach across all campuses.

The CC System Compliance Office is not a Confidential Resource. All
employees in the CC System Compliance Office are responsible
employees.

6. Title 1X Coordinator

Each campus shall have a designated Title IX Coordinator who acts with
independence and authority. The responsibilities of the Title IX
Coordinator include, but are not limited to promptly responding to all
reports, allegations and/or formal complaints of prohibited behavior under
this Policy; serving as the primary point of contact with all students,
educating and informing them of their rights under this Policy and any
support services and programs; coordinating and implementing any
supportive measures imposed under this Policy; managing the grievance
process for formal complaints of alleged prohibited behavior; serving as
the primary and central repository for all reports, allegations and/or formal
complaints of violations of this Policy on their campus; collecting,
monitoring, and evaluating data and/or indicators of reports or instances of
prohibited behavior under this Policy for purposes of identifying and
addressing any patterns or systemic problems; providing data and/or
indicators of reports or instances of prohibited behavior under this Policy
to the OIE; providing information regarding on and off campus support
services and programs; ensuring prevention and awareness programs are
conducted in an effective and responsible manner; serving as the primary
liaison between their campus and community resources; and maintaining
an updated list of all Confidential Resources on their respective campus.
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The Title IX Coordinator may designate Deputy Title IX Coordinators to
assist with their responsibilities, with notice to the President or Chancellor
and Office of Institutional Equity.

Title IX Coordinators and their Deputies are Officials with Authority under
this Policy.

F. Reporting Violations of Prohibited Behavior

Allegations of prohibited behavior may be reported to the Title IX Coordinator on
your campus. Reports can be made in person, or by mail, telephone, or
electronic mail, at any time, using the contact information listed for the Title IX
Coordinator or by any other means that result in the Title IX Coordinator
receiving the person’s verbal or written report.

Upon receiving a report of prohibited behavior, the campus Title IX Coordinator
shall assess the information and take the following actions:

1.

The Title IX Coordinator will determine any appropriate applicable
supportive measures to provide to the parties (as described in
Section J).

If the Title IX Coordinator or designee determines that the
allegations, even if substantiated, would not rise to the level of a
violation under this Policy or are outside the scope or jurisdiction
afforded under this Policy, the Title IX Coordinator or designee will
document the reason(s) that the matter will not be pursued under
this policy including whether the matter will be referred to another
office and/or pursued under another policy, and advise the
complainant accordingly.

The Title IX Coordinator will explain the options available to the
complainant including supportive measures, filing a formal
complaint and referral of the complaint to the grievance process, as
well as the option for informal resolution once the formal complaint
has been filed.

If a formal complaint is filed, the Title IX Coordinator will ensure that
the complaint is processed using the grievance process in AP
1.204.

G. Multiple Campuses

When a report may impact multiple University campuses, the Title IX Coordinator
who receives the report will inform all other Title IX Coordinators whose
campuses may be impacted and the Office of Institutional Equity. The Title IX

11



Coordinators of the impacted campuses will work cooperatively to ensure that
appropriate supportive measures are provided to the parties. The Title IX
Coordinator from the home campus of the Respondent will be designated as the
lead coordinator to manage the grievance process if a formal complaint is filed;
however, based upon the circumstances, a different lead Title X Coordinator
may be assigned and charged with managing the grievance process.

H. Confidentiality Limitations

While the University recognizes the importance of confidentiality in these matters,
only confidential resources can maintain confidentiality. The University will make
every effort to preserve the privacy of all parties to the extent practicable,
however, once the University has notice of alleged prohibited behavior, the
University must balance requests for confidentiality against its obligation to take
timely and appropriate action.

l. Legal Options Outside of the University

The University reporting process is separate and distinct from the criminal
reporting process. Reports made to the University regarding prohibited behavior
will not necessarily trigger a report to law enforcement. Should an individual wish
to report allegations to law enforcement or initiate civil proceedings, they may do
so at any time, and the University will not interfere with any such processes.

J. Supportive Measures

The University will offer and implement appropriate and reasonable supportive
measures to the parties upon receiving a report of alleged prohibited behavior
under this Policy. Supportive Measures are non-disciplinary, non-punitive
individualized services offered as appropriate, as reasonably available, and
without fee or charge to the Complainant or the Respondent before or after the
filing of a formal complaint or where no formal complaint has been filed.

Supportive measures are designed to restore or preserve equal access to the
recipient’s education program or activity without unreasonably burdening the
other party, including measures designed to protect the safety of all parties or the
recipient’s educational environment, or deter sexual harassment. The
determination of appropriate supportive measures in a given situation must be
based on the facts and circumstances of that situation. They are not intended to
be permanent resolutions and may be amended or withdrawn as additional
information is gathered.

Supportive measures may include counseling, extensions of deadlines or other
course-related adjustments, modifications of work or class schedules, campus
escort services, mutual restrictions on contact between the parties, changes in
work or housing locations, leaves of absence, increased security and monitoring
of certain areas of the campus, and other similar measures.
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The University may provide supportive measures regardless of whether a formal
complaint is filed, or whether the Grievance Process is engaged. These
measures may also be instituted to protect all parties during a Grievance
Process, including investigation, decision-making, and appeals. The University
will act to ensure as minimal an academic impact on the parties as possible.

K. Emergency Removal

The University may remove a Respondent entirely or partially from its education
program or activities on an emergency basis if an individualized safety and risk
analysis is made, a determination is made that an immediate threat to the
physical health or safety of any student or other individual arising from the
allegations of sexual harassment, as defined in this policy, justifies removal, and
notice is provided to the Respondent and they are given an opportunity to
challenge the decision immediately following the removal. The University will
implement the least restrictive emergency actions possible in light of the
circumstances and safety concerns.

Where an emergency removal is imposed, the Respondent will be given an
opportunity to meet with the Title IX Coordinator, and any other appropriate
official, within twenty-four (24) hours of receiving notice of the emergency
removal to explain why the action/removal should not be implemented or should
be modified. A Respondent may be accompanied by an Advisor of their choice to
the meeting.

L. Recordkeeping

The University will maintain for a period of at least seven (7) years records of:

1. Each sexual harassment investigation including any determination
regarding responsibility and any audio or audiovisual recording or
transcript required under federal regulation, any disciplinary
sanctions imposed on the Respondent, any remedies provided to
the Complainant designed to restore or preserve equal access to
the University’s education program or activity, and any appeal and
the result therefrom;

2. Any Informal Resolution and the result therefrom;

3. All materials used to train Title IX Coordinators, Investigators,
Decision-makers, and any person who facilitates an Informal
Resolution process. The most current training materials will be
made publicly available on the University’s website; and

4, Any actions, including any supportive measures, taken in response
to a report or formal complaint of sexual harassment, including the

13



basis for all conclusions that the response was not deliberately
indifferent; any measures designed to restore or preserve equal
access to the University’s education program or activity; and if no
supportive measures were provided to the Complainant, document
the reasons why such a response was not clearly unreasonable in
light of the known circumstances.

The University will also maintain any and all records in accordance with state and
federal laws.

V. Resources

A current overview of University and community resources can be found at:
http://www.hawaii.edul/titleix/overview

The following resources are organized by category:

A. University Title IX Coordinators Contact Information
http://www.hawaii.edu/titleix/coordinators
B. University Confidential Resources Contact Information
http://www.hawaii.edu/titleix/confidential
C. Community Resources Contact Information
http://www.hawaii.edu/titleix/community
V. Contact Information

For questions or concerns regarding this policy, please contact the Office of Institutional
Equity at (808) 956-8629 or institutional.equity@hawaii.edu.

VI. Related Policies
A. AP 1.204, Title IX Sexual Harassment Grievance Process
B. EP 1.202, Nondiscrimination and Affirmative Action
C. EP 7.205, Systemwide Student Disciplinary Sanctions
D. EP 7.208, Systemwide Student Conduct Code
E. EP 9.210, Workplace Non-Violence
F. AP 9.920, Discrimination Complaint Procedures for Employees, Students,

and Applicants for Employment or Admission
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VII. Revision of this Policy

This Policy supersedes any previous policy(ies) addressing harassment, sexual
misconduct, discrimination. The University reserves the right to make changes to this
document as necessary, and once those changes are posted online, they are in effect.
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